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Petitioner, ) STATE OF ILLINOISPollution Control Board
vs.

CaseNo. PCB04-186

COUNTY BOARD OFKANKAKEE )
COUNTY,ILLINOIS, )

)
Respondent. )

MOTION IN LIMINE

NOW COME Defendants,COUNTY OF KANKAKEE and COUNTY BOARD OF

KANKAKEE, by and throughtheirattorneys,H1NSHAW & CULBERTSONLLP, andbefore

trial, moves this Court in limine to exclude from the trial of this matter, the following

information:

Any and all arguments,statements,questions,testimony,or evidenceof anykind from

Plaintiffs, Plaintiffs’ counsel,or Plaintiffs’ lay and expertwitnessesthat makereferenceto,

directly or indirectly, by stating, comparing, inferring, or referring to any fact, allegation, or

conclusionregardingany statements,whetheroralor written,madeby Ms. AnnBernard,County

BoardMember,duringher StateRepresentativeelectioncampaignregardingher oppositionto

severalproposedlandfills in KarikakeeCounty, assuchtestimonyor evidenceis not relevantto

thiscaseandwill not assistthetrieroffact.

I. iNTRODUCTION

Ms. Ann Bernardwaselectedto theKankakeeCountyBoardin 1996. Hercurrentterm

will expire in 2006. In November,2003 Ms. Bernardran for a Illinois State Representative

position. During her campaign, Ms. Bernard never specifically mentioned WASTE

MANAGEMENT OF ILLINOIS, INC. or its proposedlandfill expansionin KankakeeCounty.

Rather,Ms. Bernardsimply indicatedin herGeneralAssemblyQuestionnaireandhercampaign
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materialsthat shewasgenerallyopposedto proposedlandfills beingsited in KankakeeCounty,

and merely indicated in materials published after the County Board’s vote on Waste

Management’ssecondsiting applicationthat shehadvotedagainstthe landfill. Respondenthas

reasonto believethat Petitionerwill attemptto introduceMs. Bernard’sstatementsasevidence

that Ms. Bernardwas biased. However, as a matterof law, any statement,oral or written,

regardingMs. Bernard’s opposition to proposedlandfills in KankakeeCounty during her

electioncampaignfor StateRepresentativeshouldbe disregardedby this court as inadmissible

evidence,as suchstatementsmade in the context of a campaignfor public officer are not

relevantto the issuesparticularlyinvolvedin this case.

II. ARGUMENT

Ms. Bernard’s public statements,both written and oral, made during her election

campaignfor State Representativeopposing landfilling in KankakeeCounty were not in

contraventionofthe Illinois EnvironmentalProtectionAct (Act). In fact, Section39.2(d)ofthe

Act expresslyallows suchstatementsand, in pertinentpart,providesasfollows: “Thefact that a

memberof the countyboardor governingbody of the municipalityhaspublicly expressedan

opinion on an issuerelatedto a site review proceedingshall not precludethe memberfrom

taking part in the proceedingand voting on the issue.” 415 ILCS 5/39.2(d)(emphasisadded).

Therefore,Section39.2(d)clearlyprovidesthatMs. Bernardwasfreeto makepublic statements

concerningher opinion on landfills and/orproposedlandfills in generaland/orthoselandfills

proposedin KankakeeCounty. BecauseSection 39.2(d) specifically allows county board

membersto expresstheir opinions related to landfill site review proceedingsand landfills

generally,any suchstatementsmadeby Ms. Bernardarenot relevantand should not, therefore,

be admittedintoevidenceor consideredat theBoardhearing.
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Pursuantto this Board’sproceduralrules, evidencemaybe admittedat a Boardhearing

only if it is “material, relevant,and wouldbe relieduponby prudentpersonsin the conductof

seriousaffairs, unlessthe evidenceis privileged.” 35 Ill.Adm. Code§ 101.626(a). In this case,

Ms. Bernard’sstatementsconcerningtheproposedlandfill arenot relevantbecause,assetforth

in Section39.2(d),suchstatementsarenot improper. Illinois courts define“relevantevidence”

asthatwhich has“any tendencyto makethe existenceof any fact that is of consequenceto the

determinationoftheactionmoreor lessprobablethanit wouldbewithouttheevidence.” Wojcik

v. City of Chicago,299 Ill.App.3d 964, 971, 702 N.E.2~’303, 309 (1st Dist. 1998) (emphasis

added).Pursuantto Section39.2(d),any statementsmadeby Ms. Bernardareofno consequence

to this actionbecause,asamaterof law underthisprovision, suchstatementscouldnotbeused

asabasisto disqualifyMs. Bernardfrom voting on theapplication.

Additionally, this Board shouldrefuseto admitorconsiderthe statementsmadeby Ms.

Bernardin her political campaignbecauseMs. Bernardhad an absoluteright to make those

statements.SeeU.S. Const., Amend. I; seealso 5 U.S.C. § 7323(c)(expresslyallowing even

employeesof the federalgovernmentto expressopinions on political subjects). In fact, Ms.

Bernardarguablyhad a duty, obligationandresponsibility,asa candidatefor public office, to

expressher opinionon all pertinentpolitical subjects. In fact, shewasspecifically askedher

opinionaboutsuchmattersin theGeneralAssemblyQuestionnaire.As such,this Board should

find that Ms. Bernard,asa candidatefor political office, wasprivilegedto expressherpolitical

opinionwithout fearof formal interrogation.

Furthermore,the statementsmadeby Ms. Bernardcannotbe usedto establishthat the

proceedingwas fundamentallyunfair becausethe fact that Ms. Bernard made statements

regardingher legislativepositionon the proposedlandfill will not overcomethe presumption

that, asan administrativeofficial, Ms. Bernardwasobjectivein judging the siting application.
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SeeWasteManagementofIllinois, Inc. v. Pollution Control Board, 175 Ill.App.3d 1023, 530

N.E.2d682 (2d Dist. 1988); ResidentsAgainsta PollutedEnvironmentv. Countyof LaSalle,

PCB 97-139 (June 19, 1997). As such, thosestatementsarenot relevantand should not be

consideredby this Board.

CONCLUSION

Becausepublic statementsmadeby Ms. Bernardregardingher position on proposed

landfills in KankakeeCounty were not in contraventionof Section 39.2 and, in fact, are

expresslyprotectedunderSection39.2(d),and furtherdo not establishthatthe siting proceeding

wasunfair, theyarenotrelevantandshouldbebarred.

WHEREFORE Respondent, COUNTY BOARD OF KANKAKEE COUNTY,

ILLINOIS, by and through its attorneys,HINSHAW & CULBERTSON LLP, respectfully

requeststhis honorableCourt to instruct Plaintiffs, Plaintiffs’ counsel,and Plaintiffs’ lay and

expertwitnessesnot to mention,referto, interrogate,argue,ormakeanystatementregardingthe

informationcited above. It is furtherrequestedthat theCourt instructPlaintiffs andPlaintiffs’

counselto instru t eac andeverywitnessappearingfor Plaintiffs to strictly follow this Order.

Dated: ~‘I ‘ COUNTY BOARD OFKAM(AKEE
COUNTY, ILLiNOIS,
Respondent,

HINSHAW & CULBERTSONLLP
100 ParkAvenue
Rockford, IL 61105
815/490-4900
815/490-4901(fax)
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AFFIDAVIT OF SERVICE

Theundersigned,pursuantto theprovisionsofSection1-109oftheIllinois Codeof Civil
Procedure,herebyunder penalty of perjury under the laws of the United Statesof America,
certifiesthat on April 1, 2005,a copyof theforegoingwasservedupon:

DorothyM. Gunn,Clerk
Illinois Pollution ControlBoard

JamesR. ThompsonCenter
100 WestRandolphStreet,Suite11-500

Chicago,IL 60601-3218

DonaldJ.Moran
Pedersen& Houpt

161 N. Clark Street,Suite3100
Chicago,IL 60601-3242

(312)641-6888
(312)641-6895FAX

Mr. BradHalloran
HearingOfficer

Illinois Pollution ControlBoard
100West Randolph,11thFloor

Chicago,IL 60601
(312) 814-8917

(312) 814-3669FAX

By depositinga copy thereof,enclosedin an envelopein the United StatesMail at Rockford,
Illinois, properpostageprepaid,beforethehourof 5:00 P.M., addressedas above.

HINSHAW & CULBERTSON
100 ParkAvenue
P.O. Box 1389
Rockford, Illinois 61101
815/490-4900
815/490-4901(fax)
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